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tions were required, it was his duty, 
not that of the defendant, to make 
them : Ryan v. Wilson, 87 N. Y. 471 ; 
s. c. 13 J. & S. 273. See, however, 
Bobbins v. Jones, 109 E. C. L. 220. 

But where the tenant continued the 
use of a defective coal-hole, both he 
and his landlord were held liable : Ir- 
vine v. Wood, 51 N. Y. 224; s. c. 4 
Robt. 138. 

Landlord's Contract to Repair. — 
There is no doubt that a landlord may 
become liable for the subsequent con- 
dition of the demised premises, if he 
has entered into a contract with the 
tenant, to repair. " We think there 
are only two ways in which landlords 
or owners can be made liable, in the 
case of an injury to a stranger by the 
defective repairs of premises let to a 
tenant, the occupier and the occupiers 
alone being prima facie liable ; first, in 
the case of a contract by the landlord 
to do repairs, where the tenant can 
sue him for not repairing ; secondly, 
in the case of a misfeasance by the 
landlord, as, for instance, where he 
lets premises in a ruinous condition. 
In either of these cases, we think an 
action would lie against the owner :" 
Nelson v. Liverpool Brewery Co., L. K. 
2 C. P. Div. 311 ; s. c. 21 Moak. 308; 
Payne v. Bogers, 2 H. Bl. 349; Todd 
v. Flight, 9 C. B. (N. S.) 377 ; s. c. 30 
C. J. (C. P.) 21 ; Russell v. Shenton, 3 
•Q. B. 449 ; Pretty v. Bickmore, L. R. 
8 C. P. 401 ; Qridley v. City of Bloom- 



ington, 68111. 47; Severn v. Eddy, 52 
111. 189 ; (see, Burdick v. Cheadle, 26 
Ohio St. 393); Shindelbeck v. Moon, 32 
Ohio St. 264 ; s. c. 17 Amer. L. Beg. 
450 ; Edwards v. New York, etc., R. B. 
Co., 98 N. Y. 245; Leonard v. Storer, 
115 Mass. 86 ; City of Lowell v. Spauld- 
ing, 4 dish. 277 ; Bears v. Ambler, 9 
Pa. St. 193; Owings v. Jones, 9 Md. 
108 ; Fisher v. Thirkdl, 21 Mich. 1 (a 
coal-hole or scuttle becoming out of 
repairs after lease) ; Clancy v. Byrne, 
56 N. Y. 129 ; s. c. 65 Barb. 344 ; Camp- 
bell v. Portland Sugar Co., 62 Me. 552. 

Pleading and Proof. — In order to 
charge the landlord, he being out of 
possession, it must be averred and 
proven, that the defect existed at the 
time of the leasing; or that he was 
under a covenant to repair, and had 
notice of the defect, or by reasonable 
diligence could have ascertained it. 
If one of these averments are not em- 
bodied in the petition, it is defective : 
Shindelbeck v. Moon, supra; Oandy v. 
Jubber, 9 B. & S. 15 ; reversing 5 B. 
& S. 485 ; for the law presumes the 
tenant was bound to repair and that 
the landlord was not liable: Batter- 
man v. Finn, 32 How. Pr. 501 ; Kastor 
v. Newhouse, 4 E. D. Smith, 20 ; Rich 
v. Baslerfield, 4 C. B. 783 ; Bobbins v. 
Mount, 33 How. Pr. 36 ; s. c. 4 Rob. 
561 ; Clancy v. Byrne, 56 N. Y. 129; 
see Begina v. Barrett, 9 C. C. 255. 
W. W. Thormton. 

Crawfordsville, Ind. 



Supreme Court of Pennsylvania. 

GOETTEL v. SAGE et al. 

Where a vendor, believing that he has a good tax title to land,. so states, 
but declines to covenant or to convey, except by a quit-claim deed, and upon 
his advice, the vendee consults an attorney, by whom the title is pro- 
nounced valid, whereupon the vendee gives a bond for the purchase-money, 
he may, nevertheless, in an action on the bond, show that the tax sale 
upon which the vendor's title rested, was utterly void and consequently 
that the bond was without consideration. 
Vol. XXXVT.-33 
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Error to Common Pleas of Venango county. Debt on a 
bond by Sage and Sheasley, against Goettel. Plea, nil debet. 
The facts are stated in the opinion of the court. 

At the trial, the judge charged that the defense set up was 
not good, and directed a verdict for the plaintiff, if the jury be- 
lieved the evidence. Verdict for plaintiff. The defendant took 
this writ. 

C. Heydrick (H. D. Hancock with him), for plaintiff in 
error. 

George L. OrisweU (J. H. Osmer with him), for defendant in 
error. 

Williams, J. — This was an action upon a bond. The de- 
fense set up, was failure of consideration. The question raised 
by the assignments of error, is whether the facts which the de- 
fendant proposed to prove in support of this defense should be 
allowed to go to the jury. It is necessary to examine the facts 
out of which this litigation arises, in order to a proper deter- 
mination of this question. 

The evidence shows that lots Nos. 47, 67, and 68, containing 
two hundred acres each, adjoined each other successively, and 
that Alfred Pearce was the owner of two hundred acres, located 
in such manner as to occupy part of each of the said lots, as 
shown in the diagram below. [Diagram omitted."] 

Prior to 1872, Pearce's land was assessed in the manner fol- 
lowing : — 

Owners. Numbers. Acres. 

Alfred Pearce . . . 47-68. 200. 

In the years 1872 and 1873 the number 47 was dropped by 
assessor and the assessment was left to stand thus : — 

Owners. Numbers. Acres. 

Alfred Pearce ... 68. 200. 

The taxes thus assessed for 1872 and 1873 were not paid, and 
the land was sold at treasurer's sale. Sage, one of the plaintiffs 
below, and J. E. Muse, who not long after transferred his title 
to Sheasley, were the purchasers and received a treasurer's deed,, 
which followed the description in the assessment. The west 
half of No. 68 was owned by other parties, to whom it was 
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regularly assessed and by whom the taxes were paid. The east 
half only was owned by Pearce, and it was upon that the taxes 
were unpaid. 

In November, 1883, Goettel, desiring to purchase the west 
half of No. 68, and being informed that Sage and Sheasley 
claimed title to it, applied to Sage to know if they were the 
owners. He was informed by him that they were, and that they 
had a tax title to it which he believed to be a good title. Ne- 
gotiations were then opened by Goettel for its purchase. He 
was informed by Sage that while they believed their title to be a 
good one, they would not warrant it to be so, but would convey 
only by a quit-claim deed, and that he had better get an attorney 
to examine the title, as they would sell in no other way. Goet- 
tel accordingly employed an attorney to examine the records and 
ascertain the nature and validity of the title of Sage and Sheas- 
ley to the west half of No. 68. The attorney reported to him 
that he considered their title to be a good one, and Goettel then 
purchased the west half of No. 68 for two thousand dollars, 
paying seven hundred dollars in cash and giving the bond now 
in suit for the remaining thirteen hundred dollars. After the 
transaction was closed, Goettel learned that the west half of No. 
68 was owned by other parties, to whom it was assessed and 
whose taxes had been paid ; that Pearce never owned it ; that it 
was at no time liable to sale for unpaid taxes ; and that he had 
absolutely nothing for his money and his bond. He then ten- 
dered a reconveyance to Sage and Sheasley, and gave notice of 
his rescission of the contract. They declined the tendered re- 
conveyance, and on the maturity of the bond, brought this 
action. 

The contention of the plaintiffs below is that the defendant 
cannot now be heard upon the defense he sets up, because they 
gave and he accepted a quit-claim deed. As there was no cov- 
enant of warranty, and no intentional fraud, they insist that the 
defendant shall pay the consideration although he gets nothing 
whatever for it. This is against equity, and no rule of law 
requires it. Let it be conceded that Sage and Sheasley believed 
they had a good tax title to the west half of No. 68, and 
were honest in expressing their opinion about its validity to. 
Goettel. Let it also be conceded that the attorney who exam- 
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ined the records and advised that the title was good, behaved 
with fidelity to his client, and that Goettel purchased the title 
because he believed it to be good. Nevertheless the fact is, for 
the fact must be taken to be as expressed in the offer, that the 
vendors, the attorney, and the vendee were all mistaken. The 
land had not been in arrears for taxes and could not have been 
sold by the treasurer. The vendors had no tax title to it and 
Goettel got none from them. A similar question was raised in 
the Commissioners v. Smith (10 Watts, 391). There an action 
was brought to recover the amount bid at a tax sale, as unseated. 
The defense was that the lot was seated, and under cultiva- 
tion, when the taxes for which it was sold, were assessed. 
This was held to be a good defense, both in the court below and 
in this court. In the opinion, it was said, that "the land, 
being seated, was not within the power given to the county 
commissioners and their treasurer. The whole proceeding, be- 
ing coram non judice, was void, and it would be iniquitous to 
prevent the purchaser from showing it." The case in hand is a 
stronger one than the Commissioners v. Smith, for the taxes on 
the west half of No. 68 had been paid, and nothing but a blun- 
der on the part of the assessor, furnished a pretext for the claim 
that Sage and Sheasley had a tax title to it. Why, then, shall 
not the purchaser be permitted to show that all parties to the 
contract dealt under the influence of a mistake, or contracted 
about a thing that had no existence, viz., a tax title to the west 
half of No. 68? There is no reason in morals or in law. This 
court recognized the right to rescind a contract made under the 
influence of mutual mistake, in the recent cases of Babcock v. 
Day, 104 Penna. State Rep. 4, and in Wilson's Appeal, 109 
Penna. State Rep. 606, and in Johnson's Appeal, 1 14 Penna. 
State Rep. 132. It is apparent, that the defense set up by the 
defendant, is one that he has a perfect right to make, and as the 
facts grouped in the offer were competent and pertinent evidence 
in support of it, the court erred in rejecting it. 

Judgment reversed and venire facias de novo awarded. 

"We havegonefurtherin Pennsyl- encumbrances," said Woodward, J., 

vania, in relieving purchasers of real in Beaupland v. McKeen, 28 Pa. St. 

estate from payment of purchase- 130, " than courts of justice have gone 

money on the ground of defects and in any other State or country, where 
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the common law obtains. All admin- 
ister not only equitable relief, while 
the contract remains executory, but 
after it has been executed by deed 
made and delivered, we give the pur- 
chaser, besides the full benefit of any 
covenants his deed may contain, the 
right to defend himself from payment 
of the purchase-money, however sol- 
emn the instrument by which it is se- 
cured, if he can show a clear outstand- 
ing defect or encumbrance, unless he 
expressly assumed the risk of it. In 
England, and in most of the States 
around us, the equitable right of the 
purchaser to detain unpaid purchase- 
money, depends on the covenants in 
his deed. He is not compelled to pay 
what he could recover back in dam- 
ages, by an action at law; but, as his 
equity springs from breach of a legal 
covenant, he has no title to relief 
where there is no covenant, or a cov- 
enant but no breach." 

The question involved in the prin- 
cipal case presents an interesting and 
instructive field of inquiry; the gen- 
eral principles are very clearly set 
forth in the foregoing extract from 
Judge Woodward's opinion. But, 
like all general principles, their ap- 
plication is not always easy, nor are 
they viewed alike by all tribunals in 
similar cases. Judge Woodward's 
statement, that in order to render a 
purchaser liable where there is an 
after-discovered defect or encum- 
brance, he must have expressly as- 
sumed the risk, is probably somewhat 
too strong. 

The cases in Pennsylvania, in which 
State the principal case arose, may be 
said to begin with Steinhauer v. Wit- 
man, 1 S. & E. 438. A. had sold land 
to B. by deed containing a covenant of 
special warranty, payment being 
partly in cash, and partly by B.'s bond 
and mortgage. A., in suit on the 
mortgage, was met by B.'s offer to 



prove, that, as to part of the premises, 
there had been an eviction by title 
paramount. This evidence the court 
admitted. A. carried the case to the 
Supreme Court and argued there, that 
B. had only a covenant of special war- 
ranty to rely on, and that it would be 
a practical conversion of this into a 
covenant of general warranty, were he 
allowed to make the defense proposed. 
Chief Justice Tilghman said that 
were the question entirely new, it 
would be difficult to answer this argu- 
ment satisfactorily, but that a differ- 
ent principle had been established, 
entitling a defendant to equitable re- 
lief (obtainable in Pennsylvania by 
defense to an action at law) where the 
money had not been paid, but merely se- 
cured. He seems to have relied mainly 
on an anonymous English case in 2 
Ca. in Ch. 19. His colleague, Judge 
Yeates, goes into the question more 
fully. He meets the very strong con- 
tention of plaintiff just mentioned, by 
saying that the intention of the par- 
ties contracting was to give a quid pro 
quo, and that it would be repugnant to- 
natural justice to compel payment 
under such circumstances. With re- 
gard to the apparently admitted dis- 
tinction between detention and recovery 
back of, purchase-money, he remarks 
that it is a hardship that money so 
paid cannot be recovered back, but 
that such is the law. " To adopt a 
cant expression, the funeral has 
passed by, the dead cannot be resusci- 
tated. But in my sense of the Penn- 
sylvania system of law, there is a locm 
posnitenlia} until the money is paid. 
Something remains in fieri, and the 
plain dictates of common sense and 
common honesty point out the cor- 
rect path to be pursued." 

In commenting upon the case in 
highly v. Shorb, 3 Penrose & Watts, 
447, in one of his usual luminous opin- 
ions, Chief Justice Gipson adverts to 
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the law, as he conceives it to be un- 
questionably elsewhere, that after the 
contract has been executed by the de- 
livery of a deed, only fraud or breach 
of covenant will authorize detention 
or recovery back of purchase-money. 
He condemns as unsound the distinc- 
tion between detention and recovery 
back, and does not understand Judge 
Yeatbs's approval of the rule; per- 
mitting detention but denying recov- 
ery back. Chief Justice Tilghman, 
in affirming Steinhauer v. Witman in 
.Hart v. Porter, 5 S. & R. 201 (even 
where there had been no eviction), 
said that he had reluctantly assented 
to the doctrine of that case because it 
seemed to be the settled usage in the 
State. 

It is equally certain that where 
Only a "claim" is sold, the buyer 
cannot defend on the ground of defect 
in title : Herrod v< Blackburn, 56 Pa. 
St. 103; McGlure v. McOlure, 11 Id. 
477. It is useless to multiply au- 
thorities. The law in Pennsylva- 
nia has been unaltered since (except 
that the distinction between deten- 
tion and recovery back seems to have 
disappeared) and is founded on the 
cases cited. The reader may be re- 
ferred in addition to Johnson's Appeal, 
114 Penna. State Eep. 132 ; Bellas v. 
Hays, 5 S. & R. 427 ; Babcock v. Day, 
104 Pa. St. 4; Wilson's Appeal, 109 
Id. 606; Angier v. Eaton Co., 98 Id. 
594; Heck v. Shener, 4 S. & R. 252; 
Youngman v. Linn, 52 Pa. St. 413. 
The question as to whether or not 
the buyer has assumed the risk, is for 
the jury: Murphy v. Richardson, 28 
Pa. St. 292. 

The principal case, in view of the 
authorities, is certainly close. There 
was but a quit-claim deed given, and 
that after the buyer had been espe- 
cially put upon inquiry as to the 
soundness of the title. But there can 
be little doubt of its correctness, 



upon the ground of mutual mistake. 
Had the seller given a tax title, there 
can be no question that the buyer 
would have had to pay the balance of 
the money, even had the title been 
worthless. But it will be remem- 
bered that the purchaser is only to be 
held to have assumed risk, when it 
plainly appears that sucli was his in- 
tention, and the purchaser in the 
principal case can hardly be said to 
have assumed the risk of there being 
no title at all, but only as to the sound- 
ness of the tax title. 

The rule appears to be substanti- 
ally the same in New York, Granger 
v. Olcolt, 1 Lansing, 169, in which, as 
in the principal case, there had been 
only a quit-claim deed given, decided 
that when the title was believed by 
both grantor and grantee to be doubt- 
ful, there could be no recovery back 
of the consideration on account of the 
worthlessness of the title ; but if there 
had been a mutual mistake in thinking 
the title good, there could be such 
recovery. See also Brownell v. Russell, 
20 New York Weekly Dig 604; 
George v. Tallman, 5 Lansing, 392. 

It is a well-known general rule, 
that money paid under a mistake of 
fact can be recovered back. See Mr. 
F. A. Lewis's note to Marriot v. Ham- 
ton, 2 Sm. Ldg. Cases (8th Am. ed.) 
451 el seq. And this, although the 
mistake was owing to the negligence 
of the party seeking the recovery, un- 
less the position of the other party 
has changed so as to make it inequit- 
able : Mayer v. Mayor of N. Y., 63 N. 
Y. 455. And it is always necessary 
in rescinding a contract to restore the 
status quo ante. 

What is meant by this, however, is 
simply that the party rescinding must 
with due promptitude, restore unre- 
servedly what he has received, unless 
it is worthless, not that he must in- 
demnify the other party for any ex- 



GOETTEL v. SAGE ET AL. 



259 



penditures made upon the expecta- 
tion of receiving money under the 
contract. In Bank v. Ettinge, 40 N. 
Y. 391, where the recovery back of 
money was resisted upon the ground 
that the status quo ante could not be 
restored, Hunt, C. J., said, "The 
application of this principle to the 
present case would substantially de- 
stroy the rule, that money paid under 
a mistake of fact may be recovered 
back. If the facts could be so ar- 
ranged that there should be no loss 
to either party, there would be noth- 
ing to contend about, and no such 
actions would be brought. * * * 
It is an ordinary result of the transac- 
tion, that the party receiving, has 
incurred liabilities or paid money, 
which he would not have done, except 
for the receipt of the money." So, in 
Graves v. Brinkerhoff, 4 Hun. 305, 
when A. had sold B. a lot of ground 
by metes and bounds at so much per 
acre, as containing forty-one acres, 
and subsequently sold the balance of 
the tract at a lump sum, supposing it 
to contain sixty-five acres, the whole 
tract having originally contained one 
hundred and six acres, it was held 
that it appearing six years afterwards, 
that the first lot only contained 
thirty-seven acres, the over-paid 
money could be recovered back, even 
though the last sold tract really con- 
tained sixty-nine acres, and was sold 
for less than it would have been but 
for the mistake ; and this, too, with- 
out rescinding the contract by tender- 
ing a reconveyance and demanding a 
return of the whole purchase-money, 
for the contract could still be carried 
out as originally intended. And see 
as to rescission, Weeks v. Bobie, 42 N. 
H. 316; Pearsoll v. Chapin, 44 Pa. 
St. 1 ; Babcock v. Case, 61 Id. 427. 

In New Hampshire, Perkins v. 
Bumford, 3 N. H. 522, is directly in 
point and is in conflict with the prin- 



cipal case. The whole subject is in- 
structively discussed by Eastman, J., 
in Getchellv. Chase, 37N.H. 106. His 
conclusions from a review of the au- 
thorities are: 1. That where land is 
conveyed by deed, with a covenant of 
warranty, it is doubtful whether the 
purchase-money can be detained, the 
authorities being divided. 2. The 
weight of authority is against the 
right to recover it back, if paid. 3. 
Where there has been a mere quit- 
claim deed, there can be neither de- 
tention nor recovery back. 

It is, to say the least, doubtful 
whether these conclusions are correct 
at the present time. The tendency 
seems to be now, to carry out as 
far as possible, the original intentions 
of the parties. In Band v. Webber, 
64 Me. 191, a deed did not include, 
by fraud or mistake, a promised lot of 
ten acres, described in the prior oral 
agreement as "worth $200." The 
price agreed on and paid for all the 
land was $500. Plaintiffsonght to re- 
cover back part of the money paid, 
without rescinding. The court held 
this impossible. The contract was for 
a gross sum, and the amount neces- 
sarily recoverable would be the pro- 
portion paid for the omitted lot, not 
its actual value. Goodspeed v. Fuller, 
46 Me. 141, apparently in conflict with 
Band v. Webber, is not so really, for 
there the bargain was for two distinct 
lots. As was said in Hull v. Cun- 
ningham, 1 Munford (Va.) 330, and 
Laurence v. Staigg, 8 Rhd. Isld. 256, 
the object of the courts is to put the 
parties in the positions they would 
have held had there been no mistake. 
This idea is observable in all the au- 
thorities, where the actual bargain 
can still be carried out, as by paying 
the additional so much per acre, or 
refunding an excess of payment in 
such a case, this must be done: 
Graves v. Brinkerhoff, and Laurence v. 
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Siaigg, supra. And it was held in man v. Trinity CImrch, 123 Mass. 1 ; 
Massie v. HeiskeU, 80 Va. 789, that Benshaw v. Lefferman, 51 Md. 283; 
where a vendee had got more land Cochran v. Pascavlt, 54 Id. 1 ; Cham- 
than lie bargained for, the vendor had berlaine v. Marsh, 6 Munford (Va.) 
alien on the excess for the additional 283; QUmore v. Hamblin, 37 Ark. 
amount due. 626; Hill v. Bush, 19 Id. 522; Grip 
See generally, Brown v. Lamphear, fith v. Townley, 69 Mo. 13 ; IfcDouaW 
35 Vt. 252 ; Mead v. Johnson, 3 v. Irt/ncA, 59 Id. 350. 
Conn. 597 ; Church v. See/, 42 Id. 65 ; LjJcms g LAM)EErH . 
Gates v. Tvinswro, 1 Mass. 65 ; Wil- 
liams v. Hathaway, 19 Pick. 387 ; Pick- Philadelphia. 



Supreme Court of Pennsylvania. 

THE ROYAL INSURANCE COMPANY v. BEATTY. 

Where there is no duty of speech, there can be no harmful omission, from 
mere silence. 

Where a policy of insurance against fire had expired, and the insured asked 
at the office of the insurance company to have his policy renewed, but re- 
ceived no answer, and went away, supposing his policy was renewed : Held, 
that silence to a question, is different from silence to a declaration of a fact, 
and is evidence either, that the question was not heard, or, that the request 
would not be complied with. 

When a question is asked embodying a request to make a contract, it is the 
questioner's duty to secure an answer, as silence is not assent in any sense, and 
cannot afford a footing for an inference that the parties have contracted. 

Writ of error to the Court of Common Pleas, No. 2, of Phila- 
delphia county. 

This was an action to recover for a loss by fire, occurring on 
the 10th of January, 1887. The Royal Insurance Company 
had insured the burned premises, by a policy which expired on 
the 6th of January, 1887. On the 5th of January, a clerk of 
the broker having the policies in charge, was directed to have 
this renewed, with others expiring on the 6th of January. He 
did call for this purpose, intending to have this policy made 
binding: which means, renewed, or agreed to be deemed in force, 
till it was ascertained that there would be a change in the rate, 
and then the insured would determine whether to let the policy 
drop or renew. The clerk had a memorandum of other policies 
for other people with him, in which he wished to have altered 
the privilege of working by night. He testified that he spoke 
to the clerk of the insurance company whose business it was to 



